THE END OF THE TRIAL - THE VERDICT AND APPEALS

22/01/2001

The judges have retired to consider their verdict. The options open to them and the procedure, should an appeal take place, are outlined below.

The provisions regarding the delivery of the verdict are contained within sections 5 and 6 of the Order in Council which state:

(5) At the conclusion of any such trial, the court shall retire to consider its verdict, which shall be determined by a majority and delivered in open court by the presiding judge.

(6) In the event of a verdict of guilty - 



(a) the presiding judge shall pass sentence; and

(b) without prejudice to its power apart from this paragraph to give a judgement, the court shall, at the time of conviction or as soon as practicable thereafter, give a judgement in writing stating the reasons for the conviction.

These provisions clearly state that a written judgement must be delivered in the event of a guilty verdict. It is of course open to the court to deliver a written judgement should the verdict be acquittal. 

The judges have 3 verdicts open to them, namely, guilty, not guilty and not proven. The existence of the 'third verdict' i.e. not proven, in Scots law has attracted speculation that it operates as a reluctant acquittal. This is not accurate, as it is an unconditional acquittal, identical to a not guilty verdict. In light of this, if the judges are not convinced beyond reasonable doubt that the charge of murder has been proven, they may return an unequivocal acquittal, in the form of a not guilty verdict.

Appeals

Although special provisions regarding appeal are provided for in the Order in Council, as noted below, the normal procedure employed in Scottish Criminal Appeals will apply. There is no automatic right of appeal and therefore, an application for leave to appeal must be made. This process is outlined below, however, some aspects of who may appeal and on what grounds will be considered first.

The first point to be noted is that the only possible ground for appeal in this case would be by the defence against conviction should that occur. There cannot be an appeal by the prosecution against acquittal and there can be no appeal, by either side, against a sentence which is fixed by law. The crime of murder has a fixed sentence of mandatory life and, therefore, neither the prosecution nor the defence can appeal against this. 

The Order in Council states that any appeal would be before 5 judges and would be heard in Zeist if the accused wish to be present. Otherwise the appeal would be heard in Scotland (s.14). The following outlines the process in seeking leave to appeal:

Verdict Delivered

Within 14 days notice of intention to appeal lodged

Within 6 weeks of lodging notice, a note of appeal is lodged which must contain a full statement of the grounds of appeal and include all relevant documentation.

On receipt of the note of appeal the Clerk of Justiciary sends a copy to the trial judge (in this case judges). 

The trial judges prepare reports giving their opinion on the case generally and the grounds of appeal. This is done as soon as is reasonably practicable. 

An appellant may apply for bail pending his appeal being decided.

As there is no automatic right of appeal, each note of appeal is considered by a single judge of the High Court who decides whether or not an appeal will be allowed. This is called the 'sift' and is done in private, outwith the presence of the parties. It involves the judge considering if the documents lodged with the note of appeal disclose arguable grounds of appeal. If leave to appeal is granted the judge can make appropriate written comments. Written reasons must be given if leave to appeal is refused.

If leave to appeal is granted a date is set for the appeal to be heard. 

If leave to appeal is refused the appellant may, within 14 days, apply to have the application considered by 3 judges. This is again done in private outwith the presence of the parties. If successful, written comments may be given and an appeal date will be fixed. If unsuccessful, reasons must be given in writing. 

The foregoing is the normal 'appeal' route in the Scottish criminal courts. Of course, if an appeal was on a 'devolution issue' further appeal, with the leave of the High Court, may lie to the Judicial Committee of the Privy Council. 

