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Challenge 5 Wilson & Graham 

Introduction 

Those in Scotland in need of housing provision or otherwise facing homelessness find 

themselves in this situation for a vast array of reasons. Of those 34,972 people who submitted 

homelessness applications in Scotland between the 31st March 2017 and the 31st March 2018, 

the reasons included within their applications varied widely from being asked to leave by 

co-habitants or because of domestic disputes, to a build-up of rent arrears or because they were 

transitioning from state institutions without adequate support.  While the rights of such groups 
1

can vary slightly depending upon their status, they are subject to standard principles and 

procedures such as the statutory eviction process and these individuals generally fall under the 

responsibility of their local authority. In establishing what access there is to justice for such 

people, it must first be defined what is meant by justice. That is, to specify whether ‘justice’ is 

the outcome of having a person’s rights upheld, versus having access to legal advice or 

representation. This question has been similarly defined: ‘First, the system must be equally 

accessible to all, and second, it must lead to results that are individually and socially just.’  This 
2

review will focus on the latter, with reference to – and a view towards achieving - the former.  

 

Specifically, this review will examine the situations of those facing homelessness through court 

eviction proceedings and what options for support they might have for preventing or fighting 

this action, as well as the effectiveness of policies designed to inform and empower those facing 

or currently experiencing homelessness, including the ‘Housing Options’ scheme. It will do so 

with an analysis of the existing empirical data, identifying patterns in homelessness and civil 

justice statistics, and seeking to understand these patterns through a review of academic and 

policy documentation on the subject. Further, it will demonstrate how this access to justice 

manifests through a brief case study of some of the most vulnerable in society: current or failed 

asylum seekers facing eviction in Glasgow, illustrating how ineffective such policies and 

procedures can be when they do not apply to the most vulnerable in society.  

 

An overview of homelessness rights, procedure and assistance 

The Housing (Scotland) Act 1987 defines and lays out the rights associated with homelessness, 

as well as the responsibilities of local authorities, charged with addressing those. Amendments 

to the 1987 Act are contained within The Housing (Scotland) Act 2001 and The Homelessness 

etc (Scotland) Act 2003. Section 32B places a specific statutory responsibility on LAs to assess 

1 Scottish Government. Homelessness in Scotland: 2017-18. National Statistics. P13 
2 Cappelletti and Garth, Access to Justice: A World Survey, 1978, cited in: Hazel Glenn and Alan Paterson. Paths 

to Justice Scotland: What People in Scotland Do and Think about Going to Law. 2001. P2 

 

 



 

housing support and service needs which are prescribed in regulations although some changes 

such as the removal of a requirement for local connection has not been implemented and, some 

suggest, this requirement has become even more strictly enforced. Combined, these lay out a 
3

system whereby local authorities take the lead in receiving applications from and assessing 

needs of individuals presenting themselves as homeless or at risk of homelessness and provide 

subsequent support, through advice structured under the Housing Options initiative, or 

potentially through the provision of accommodation and social services. It is at this point that, if 

an individual is found to be in need of accommodation, the local authority will be under a duty 

to provide temporary accommodation in line with statutory requirements. 

 

Where a person still remains in their own home but is at risk of becoming homeless, for example 

by being evicted, the process that follows is two-fold. Where a landlord – be it social or private 

sector – wishes to evict the tenant, they are required to issue them with a formal Notice of 

Proceedings. If the dispute cannot be addressed outside of court, a civil eviction hearing is likely 

to follow. Section 11 of the Homelessness etc. (Scotland) 2003 Act, implemented from 2009, 

requires registered social landlords (RSLs) and private sector landlords as well as mortgage 

lenders to notify a local authority when a household is at risk of being made homeless.  Recent 

data shows the overwhelming motivation behind the issuance of Notice of Proceedings is rent 

arrears, particularly in the RSL sector where, in 2017-2018, 27,727 out of 28,425 Notices raised 

were reported for this reason.  Pre-Action Requirements were introduced under the Housing 
4

(Scotland) 2010 Act in an attempt to reduce the use of Notices to tackle this problem. These 

involve a series of steps that a landlord must take to communicate, inform and, potentially 

advise their tenant before a Notice of Proceeding can be issued in order to try to tackle financial 

issues outside of the court system.  
5

 

Empirical Evidence on homelessness 

Among those individuals who face eviction, figures on evictions of local authority tenants (see 

Figure 1) show a continued rise in the numbers of Notices of Proceedings issued as well as the 

numbers of actions reaching court. While there was a slight increase in 2017 – 2018 from the 

previous year in the number of tenants actually evicted (from 927 to 1023 households), there 

was a slight drop in the number of Eviction Orders issued by courts (from 4,248 to 4,133 in the 

3 Shelter. Changes to homelessness law and practice in Scotland, Wales and England. 2016. P7 
4 Scottish Government. Housing Statistics for Scotland – Evictions. 2019. 
https://www2.gov.scot/Topics/Statistics/Browse/Housing-Regeneration/HSfS/Evictions 
5 Shelter Scotland. Research Report: Evictions by Social Landlords in Scotland 2012-2016. 2017. P6 
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same period). This indicates that the various Section 11 and Pre-Action Requirements have so 

far failed to yield intended results in terms of reducing actions raised in court.  

 

 

Figure 1: Eviction actions against and outcomes concerning Local Authority tenants  
6

Among eviction cases initiated by private and public sector landlords, some limited data is 

available (see Figure 2) on what percentage of those cases heard in court were defended by 

those tenants. These showed that up to 95% of cases were reported as undefended by the 

tenant being evicted in 2015-2016, although this reduced to 87% in 2016-2017. While no 

correlation could be drawn between the data in Figures 1 and 2, as the former reflects on public 

sector evictions, the sheer scale of continuing eviction notices and the low level of tenants able 

to defend themselves highlight a drastic need for legal guidance and representation for tenants. 

6 Scottish Government. Housing Statistics for Scotland – Evictions. 2019. 

https://www2.gov.scot/Topics/Statistics/Browse/Housing-Regeneration/HSfS/Evictions  
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Figure 2: Private and public sector eviction cases - % of cases undefended in court by tenants since 2013/14  
7

Among those who are already established as homeless, there has been a rise in the numbers of 

households living in temporary accommodation since 2002, although this stabilised somewhat 

after the introduction of the Housing Options scheme in 2010 and the abolition of priority need 

in 2012. In 2010 there were 11,254 households in temporary accommodation across Scotland 

and in early 2018 that number was similarly at 10,933.  There have been concerns that this 
8

number has remained high and that the length of time these households stay in these conditions 

also remains high.   
9

 

Housing Options 

Implemented in 2010, the Housing Options scheme is a process in which local authorities 

provide early-stage holistic advice to individuals with housing disputes. The intention is that 

this may halt the deterioration of the individual’s housing status, and prevent them from 

becoming homeless. Scotland is geographically separated into five ‘Hubs’, which can also include 

third-sector organisations. The Scottish Government sets out the principles behind this scheme 

in their ‘Housing Options Guidance’, but ultimately, the way in which these are to be upheld is a 

matter for the relevant local authority within a particular hub to decide upon. As such, the 

Scottish Government recognise that ‘how Housing Options is delivered will legitimately differ 

from one local authority area to another.’  This has the potential to create disparities in the 
10

implementation and decision-making behind the scheme, as is common throughout much of the 

statutory duties surrounding homelessness. Throughout Scotland, there were 43,900 Housing 

7 Data gathered from ‘Scottish Government. Civil Justice Statistics in Scotland’ reports between 2013-14 
consecutively until 2016-17. 
8 Scottish Government. Homelessness in Scotland: 2017-18. National Statistics. P18-19 
9 Shelter. Changes to homelessness law and practice in Scotland, Wales and England. 2016. P20 
10 Scottish Government (2016). Housing Options Guidance. Edinburgh, p.6. 
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Options approaches undertaken in 2017/18, and 91,995 ‘prevention activities’ carried out as 

part of this. These include type I activities (information, signposting and explanation which 

accounted for 55% of all approaches), type II activities (casework, accounting for 44%), and 

type III activities (advocacy, representation and mediation at tribunal or court action level, 

accounting for less than 1%).  The nature of the work carried out reflects the key principle 
11

behind the scheme: early intervention. Since its implementation, the development of the 

Housing Options scheme is paired with the reduction in housing applications, and cited as one of 

the main reasons behind such a reduction. However, this correlation is perhaps too simplistic, 

and does not explain the first increase in homeless applications to have occurred in nine years 

in 2017/18.  
12

 

While it is confirmed that an individual going through the Housing Options scheme can still 

make a homelessness application (and the local authority’s statutory duty towards the 

individual is unaffected) it is believed that this does not always occur concurrently. It would 

appear that some people presenting to the local authority as homeless are only recorded as 

going through the Housing Options scheme, without additionally submitting an application. 

Troublingly, these figures vary significantly by local authority (see Figure 4). For example, in 

East Ayrshire in 2016 - 2017, 88% of individuals presenting as homeless were recorded to be 

asking for advice alone, rather than making an application alongside this, whilst in neighbouring 

South Ayrshire, only 31% did so and in Clackmannanshire this figure was only 4%.  Such a 
13

disparity between local authorities indicates that they are using their high degree of discretion 

to advise such individuals of their rights and the necessary procedure inconsistently by local 

authority area. It is highly improbable that only 12% of individuals presenting themselves as 

currently (or at risk of becoming) homeless in East Ayrshire were willing to submit a housing 

application or were unable to satisfy the criteria for provision of accommodation from the local 

authority. Moreover, given that the quantity of homelessness applications is the primary 

method used to measure official rates of homelessness, such a small number of submitted 

applications in favour of individuals registering under ‘Housing Options’ could thus be reported 

by the local authority as a reduction in the levels of homelessness generally, failing to account 

for the possibility that individuals in some local authorities may not be receiving the most 

comprehensive advice. This assertion is supported by research which found that 44% of 

homeless individuals who were ‘rough sleeping’ and presented to local authorities as homeless 

11Scottish Government (2018). Housing Options (PREVENT1) Statistics in Scotland: 2017/18. Edinburgh, p.17. 
12 Scottish Government (2018). Homelessness in Scotland: 2017-18. Edinburgh, p.4. 
13 Adams, L. and Ellison, M. (2019). Homeless illegally turned away by councils. [online] BBC News. Available at: 
https://www.bbc.co.uk/news/uk-scotland-scotland-politics-42988881 [Accessed 3 Feb. 2019]. 
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reported not being advised of their rights under legislation through the Housing Options 

scheme.   
14

 

 

Figure 3: Proportion of people presenting to councils as homeless who did not go on to make a homelessness application. 
Some local authority areas omitted due to lack of submitted data.  

15

As a result, rather than depicting the success of the scheme on levels of homelessness as the 

Scottish Government states,  data on applications  versus Housing Options registration could 
16 17

actually be serving to mask the scale of the issue and prevent improvement. If true, this 

distances the presenting individual from their rights and blocks their ability to engage with the 

governmental and legal structures which uphold and protect them. Given that presenting 

individuals rely on the Housing Options scheme for the most basic information on their options, 

any failure to properly advise them of their rights to simultaneously submit an application could 

be considered both a circuitous failing and an inherent violation of the underlying principle of 

the Housing Options initiative. Moreover, the increase in homelessness applications in 2017/18 

- the first to have occurred since 2010 - shows that on top of preventing access to justice in 

14 Shelter Scotland (2015). Statistical Analysis Report: Homelessness and Prevention through Housing Options 
in 2015. p.3. 
15 BBC News. Homeless illegally turned away by councils. 9th February 2018. 

https://www.bbc.co.uk/news/uk-scotland-scotland-politics-42988881. Accessed 14 Feb 2019 
16 https://www.gov.scot/policies/homelessness/housing-options/  
17 Scottish Government (2018). Homelessness in Scotland: 2017-18. Edinburgh, p.4. 
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some cases, the scheme on its own is insufficiently equipped to achieve the aim of eradicating 

homelessness across Scotland. 

 

8 
 



Challenge 5 Wilson & Graham 

Availability and accessibility of legal structures 

Availability and accessibility of legal aid 

In his essay, ‘Unmet Legal Needs’, Philip Lewis outlines the orthodox view regarding the 

importance of legal aid provision: ‘The form of argument which is most often used to justify the 

provision of a lawyer by the State at public expense or the provision of an alternative form of 

lawyer is that if someone has a legal problem he needs a lawyer, and the fact of his need is itself 

a sufficient warrant for the expenditure of public funds if he cannot afford to pay for one 

himself…’  With this in mind, it is also worth noting that payments made to overall legal 
18

assistance in Scotland have fallen consistently from 2013.  Great emphasis is placed on the fact 
19

that legal aid in Scotland is demand-led and that, in theory, anyone who meets the eligibility 

criteria will have access to funding. The Scottish Legal Aid Board (SLAB) draw a distinction 

between civil legal advice and assistance (for legal information regarding a potential case) and 

civil legal aid (for representation of a case in court). To qualify for the latter, an individual’s 

savings, assets, and disposable income are each assessed against a fixed figure set by SLAB, also 

taking into account any welfare benefits received. Qualification for the former is generally at 

SLAB’s discretion while having regard to: the individual’s financial situation, the probable cause 

of their case, the reasonability of using public funds for the individual’s case, and whether legal 

help cannot be provided for the individual from another source, such as a trade union or 

insurance company. 

 

Recent qualitative research by the Scottish Legal Aid Board found mixed results in their 

assessment of the availability of legal assistance for those facing homelessness. Namely, they 

found that while the array of providers they interviewed did not turn away people experiencing 

or at-risk of homelessness if they required it, there are multiple local authorities where ‘there 

appeared to be no legally-aided activity in this area of law’.  Furthermore, it pointed to the fact 
20

that homelessness support is often provided by advocacy and third sector agencies who may or 

may not understand the legal implications and processes in detail and cited that some were not 

aware of the judicial review process. Furthermore, this research also discussed the accessibility 

of such assistance, flagging the barriers that homeless people often face. These include social 

barriers such as stigma or misconceptions around solicitors as well as perceived ‘power 

imbalances.’ Others include the formalised structure, citing a need for such services to be 

18 Lewis, P. (1973). Unmet Legal Needs. In: P. Morris, R. White and P. Lewis, ed., Social Needs and Legal Action, 

1st ed. London: Martin Robertson, p.73. 
19 Scottish Legal Aid Board (2018). Annual Report 2017-2018: Key Statistics. p.8. 
20 Scottish Legal Aid Board: Report to the Scottish Government: Monitoring of availability and accessibility of 

legal services - Fifth Report – 2017. P58 

 



 

focused more on outreach and more informally accessible, as well as increasing awareness that 

cost need not be prohibitive.  
21

 

However, there is an ongoing appetite among some parties to reduce the scope of civil legal aid, 

advice and assistance in order to redirect funds towards criminal legal aid - a notion predicated 

on the belief that criminal legal matters are often more critical than civil. In  2014, the Law 

Society of Scotland (LSS)  proposed the removal of legal aid cover for issues concerning breach 
22

of contract, debt, employment law, financial-only divorce, housing/heritable property, and 

personal injury (with the exception of medical negligence) from the scope of civil legal 

assistance. LSS were clear to point out that such eradication was ‘contingent on there being a 

properly funded and widely available advice network, separate to the traditional network of 

firms of solicitors providing pro bono and legal assistance work,’ and, indeed, such civil matters 

are often believed to be sufficiently supported by the advice and charity sectors. LSS even 

suggested that fees for these subject areas could be paid for by the individual by means of loans 

or payment plans; a suggestion that appears to inherently overlook the need for such support, 

given that  debt is included in the proposed list of excluded areas. The proposal was rejected by 

the Scottish Government following the overwhelming negativity it received and, in response, the 

LSS claimed that they merely sought to present ‘an appropriate starting point for the 

discussion.’  In their response to the Legal Aid Review 2018, the Scottish Government endorsed 
23

a maintenance of scope, but a simplification of legal aid provision as their second strategic aim. 

Specifically, they advocate for expenditure to be channelled through an integration of public 

services and encourage greater use of Early Resolution and Advice Programmes, thus increasing 

resolution through advice and assistance alone, with less need for representation and, 

potentially, an overall reduction in court actions. 

 

For those facing homelessness, such a progression gives rise to both positive and negative 

implications. Having regard to housing issues and disputes in particular, the emphasis placed on 

civil assistance and aid reflects the efficacy of confronting issues at an early stage, before they 

can progress into (or rather further into) a legal problem. For some, this would result in a 

resolution or compromise before methods of eviction ever need to be considered. Individuals 

are able to receive advice with regards to their rights and entitlements under housing legislation 

- along with the duties of the local authority when considering homelessness applications - 

which, in turn, assists them in enforcing these rights and recognising if they have been 

21 Ibid.  P60-61 
22 Law Society of Scotland. ‘Legal Assistance in Scotland: Fit for the 21st Century’. 2014 
23Law Society of Scotland (2014). Legal Assistance in Scotland: Fit for the 21st Century. p.39. 
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compromised. Their disputes may not need to ever result in court action, saving time and 

resources of the court alongside the practitioners involved and avoiding undue stress that may 

be caused to the individual in the process. 

 

However, there is a fundamental flaw in the simplicity of such a reading. While this approach 

may seek to remedy housing disputes ‘closer to the root’ and at an earlier stage - there are 

particular instances where court action is unavoidable and representation is necessary. The 

proposed raise of 3% in practitioner's fees is intended to display that the Scottish Government 

‘value the professionals who deliver legal aid and trust this increase will encourage 

collaborative and constructive partnership working on a long term proposal around fee reform 

and shorter term improvements to the fee structure.’  However, many practitioners have 
24

argued that this raise is not sufficient to ensure continued support, as highlighted by solicitor 

Ken Dalling: ‘... the legal aid spend should be regarded as an investment, not only in the legal 

services industry of Scotland but also in access to justice and the rule of law.’  In repeatedly 
25

emphasising the client-orientated future trajectory for  all areas of legal aid, advice and 

assistance, the role of the practitioners themselves has been overshadowed - and potentially 

jeopardises the sustainability of the support that can be offered. 

 

Availability and accessibility of review and appeal  

As already highlighted, much of the legislation regarding housing and homelessness is left to the 

relevant local authority’s discretion. In order to ensure this discretion is implemented 

appropriately and consistently, substantial oversight and a thorough review process is required. 

Instead, the methods that are in place for appealing local authority decisions in cases of 

homeless applications in particular are, quite literally, few and far between: one is relatively 

accessible yet potentially ineffective without representation, the other necessitates significant 

representation and is restricted to instances in which the local authority’s decision is 

demonstrably unlawful. The only way in which such a local authority decision can be challenged 

is by requesting an internal review or presenting the dispute for judicial review. Both methods 

shall be considered, and it shall be shown that having limited mechanisms for appeal can 

present serious obstacles in accessing justice. 

 

 

 

24Scottish Government (2018). Housing Options (PREVENT1) Statistics in Scotland: 2017/18. Edinburgh, p.17. 
25Dalling, K. (2018). Ken Dalling: Review of legal aid system reached 'questionable conclusions'. [online] 

Scottish Legal News. Available at: https://www.scottishlegal.com/article/ken-dalling [Accessed 26 Jan. 2019]. 
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Internal Review 

The individual wishing to request a review of a local authority’s decision has 21 days from the 

date of the notification of the original decision to do so. This can be requested on decision 

concerning the duty owed to the applicant (s.35A(2)(a)) , referral to another authority 26

(s.35A(2)(b)), and whether accommodation that is provided sufficiently discharges the duty to 

the individual (s.35A(2)(d)). This review is to be carried out by someone senior to the original 

decision-maker (s.35B(1)), and in reaching their decision should set out the reasons behind this 

outcome (s.35B(3)). It is for the relevant local authority to have in place a suitable review 

procedure and as such, there is no prescribed statutory form. However, the Scottish 

Government provides direction under its Code of Guidance on Homelessness. This subjectivity 

then means that one local authority’s review procedure could potentially differ from that of 

another, and could result in different decisions being reached in different areas. This mirrors the 

discretion given to local authorities when delivering Housing Options advice, already discussed. 

 

However, the effectiveness of the internal review procedures in place may be substantially 

ineffective. In advising for internal reviews to be conducted ‘as speedy as is consistent with a full 

and fair hearing of the case’,  it follows that this process may be seen as just another 
27

administrative stage to be completed. Halliday writes:  

‘the existence of an internal review structure within a local authority may in fact obscure the 

authority’s propensity towards alternative models of procedural justice, where the professional 

judgement of the local authority officer, combined with the speed and accuracy of the 

decision-making process, are valued more highly than the applicant’s opportunity to have the 

decision-making process scrutinized against legal standards of procedural fairness.’  
28

In this way, an applicant’s request for review is unlikely to bring about any positive change for 

their homeless application, and has the potential to significantly delay any prospect of obtaining 

permanent, secure accommodation. The local authority are obliged to provide temporary 

accommodation throughout this review procedure, but for those who are seeking a long-term 

solution, this is makeshift and merely distancing them from their goal.  

 

Judicial Review 

In order to challenge the conduct of a local authority, an individual at risk of - or experiencing - 

homelessness may seek judicial review, particularly in their provision of temporary 

26 Housing (Scotland) Act 1987 
27 Scottish Executive (2005). Code of Guidance on Homelessness. Edinburgh, p.77. 
28 Halliday, S. (2001). Internal Review and Administrative Justice. Journal of Social Welfare and Family Law, 
23(4), p.486. 
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accommodation. This can only be raised in the Court of Session in Edinburgh however, and such 

cases account for only 8% of cases raised there, on average. Cases concerning housing decreased 

considerably in recent years; for the period 2008 - 2015 an average of two cases per year were 

recorded  and, although this increased between 2015 – 2017 (see figure 4), the figures are still 
29

extremely low. When comparing judicial reviews in 2016 – 2017, while in housing there were 

15 initiated, in immigration there were 262.  As highlighted by Thompson,  the reasons behind 
30 31

such a small number of cases are either that alternative and more appropriate methods are in 

place for dealing with such cases, or the parties that experience these disputes do not have 

access to ‘suitably expert legal advice and representation ... [they do not have] the ability to 

finance the litigation’.  The fact that the right of audience in the Court of Session is enjoyed 
32

exclusively by advocates and solicitor-advocates, obtaining necessary representation can prove 

difficult and often relies heavily upon the individual’s eligibility for legal aid, as well as an 

individual’s general awareness of their rights.  

 

Figure 4: Petitions for judicial review of housing cases initiated and disposed of in the Petition Department of the Court of 
Session, 2008-09 to 2016-17  

33

However, the passing in 2014 of the Court Reform (Scotland) Act placed additional restrictions 

making it more difficult for an individual seeking judicial review. Justice Scotland note that these 

changes ‘render administrative justice out of bounds for all but those with deep pockets.’ Under 

section 27(b), the Court must grant permission for the individual’s application to proceed and 

be satisfied that (a) there is sufficient interest in the subject matter of the application and that 

(b) there is a real prospect of success. It is also generally accepted that an individual should have 

29 Ibid., p.9. 
30 Scottish Government. Civil Justice Statistics in Scotland 2016-17. 28 August 2018. Table 24. 
31 Thompson, 2015, p.428 
32 Harvie-Clark, S. (2016). Scottish Parliament Briefing Paper: Judicial Review. Edinburgh. p.10. 
33 Scottish Government. Civil Justice Statistics in Scotland 2016-17. 28 August 2018. Table 24. 
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exhausted all other avenues when seeking resolution. When deciding to award legal aid for 

judicial review proceedings, the Scottish Legal Aid Board should be satisfied that there is 

probable cause and that it is reasonable that the case should receive legal aid. Due to the 

complex and lengthy nature of judicial review proceedings, this is a significant undertaking for 

legal aid provision.  

 

In addition, vulnerable individuals may find difficulty in proving that there is a wider public 

interest in the outcome of the case which may be seen to benefit only a small and historically 

disenfranchised portion of society. It then becomes apparent that the low number of local 

authority decisions on homeless applications taken to judicial review is not a result of successful 

alternative routes, but the inaccessibility and complexity of the judicial review procedure itself. 

In Watts’ 2013 thesis, ‘The Impact of Legal Rights to Housing for Homeless People’, this barrier 

to justice was encapsulated by the statement of one senior civil servant: ‘homeless people don’t 

really take people to court…legally they can do it, but there’s so many structural reasons and 

personal reasons why people can’t do it, it doesn’t really work that way.’When the options 

available to a homeless individual are limited to internal or judicial review, these structural 

reasons can themselves seem insurmountable.  

 

Vulnerable people not entitled or who otherwise struggle to access (legal) support 

Where certain people fall within a distinct status, they may not necessarily enjoy the standard 

rights that any other Scottish or UK resident might, and this can affect the processes they are 

subject to. In other circumstances, they may be considered vulnerable because of additional 

needs rather than their legal status. Asylum seekers are entitled to housing and living support 

under Section 95 of the Asylum and Immigration Act 1999, particularly if they are at risk of 

destitution. However, section 49 of the Nationality, Immigration and Asylum Act 2002 lays out 

what provision to accommodation a ‘failed’ asylum seeker may be entitled to, although this is 

severely limited. Additionally, previous guidance issued to local authorities to check the asylum 

status of homelessness applicants may have served to dissuade those who might perceive 

themselves to be at risk of deportation.  
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Serco Evictions 

In 2018, the plight of approximately 330 current and failed asylum seekers in Glasgow                           
came to national attention when, in the absence of public funds, the private                         
sector contractor Serco notified 18 of them that they would begin proceedings                       
to change their locks, leaving them without housing. This occurred in part due                         

34

to a UK government policy not to fund the majority of asylum seekers who have                             
had their application rejected (so-called ‘section 4’ funding). This lock-change                   
notice did not occur in line with standard eviction notice and court proceedings                         
previously outlined cited in part due to their uncertain legal status.  

 
Although public response in this particular case was overwhelmingly in support of the                         

affected individuals to be protected from homelessness, those at risk relied                     
primarily on pro bono legal support provided by charities and law centres,                       

35

fuelled by intense media attention. However, evidence provided by one third                     
sector organisation highlighted that it was already the policy of this contractor to                         
provide asylum seekers with a 7-day ‘Notice to Quit’ where financial support                       
from the Home Office was terminated, in violation of the contractor’s obligation                       
under their occupancy agreement to house these individuals until their                   
application is complete.   

36

 
This indicates that, even where particularly vulnerable individuals are entitled to remain                       

in their home, some landlords have been able to attempt to evict them even                           
outside of the standard court eviction process. Rather than being strictly                     
protected by these legal structures, they have depended on third sector                     
organisations’ support and media attention, potentially in violation of their                   
Article 8 right to ‘respect for private and family life’.  

37

 

Conclusion 

Empirical data shows that, while the rights of people at risk of homelessness or currently 

experiencing homelessness entitle them to advice and the provision of support, the local 

authority structure is currently delivering mixed results. Specifically, its emphasis on the 

non-legal advisory ‘Housing Options’ system could in fact serve to undermine the protection of 

their rights and could potentially ‘mask’ the scale of the problem through its system of data 

reporting. Where people who remain in their home are at risk of eviction, the data also shows 

34 Serco. Statement by Serco on Asylum Seeker accommodation in Glasgow. 4 Aug 2018 
35 The Scotsman. ‘Serco plans to ‘act unlawfully’ over Glasgow evictions, claims lawyer.’ Published 31st July 
2018. 
https://www.scotsman.com/news/serco-plans-to-act-unlawfully-over-glasgow-evictions-claims-lawyer-1-4776
314 
36 Asylum Seeker Housing Project. Scottish Parliament Equalities and Human Rights Committee (EHRC) Inquiry 
into Destitution and Asylum in Scotland 2017: Written Evidence from the Asylum Seeker Housing Project. 
2017. P3. 
37 European Convention on Human Rights. 
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that far too few are being defended through court channels. This should be addressed by 

reversing cuts made to legal aid provision and ensuring that its scope is not reduced for civil 

cases. Moreover, it must be not only be made available to those in need but also made accessible 

through initiatives such as outreach.  At present, the uptake of internal and judicial review 

procedures in cases of housing and homelessness is already disproportionately – and 

overwhelmingly – low in comparison to other areas of law, indicating that this is clearly 

underserved. Much-needed uptake of these procedures can only occur with the provision of 

legal assistance as well as legal advice. However, in order to fully address the issue of 

homelessness through legal channels, as well as addressing the ‘unmet need’, the rights of those 

experiencing or facing homelessness must be made clear and transparent. The statutory duties 

of the local authorities in question must be made consistent and sufficiently understood by the 

public, in order that they are not cast aside. 

 

 

[word count: 5725] 
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